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. 
THE 


CASE of Peter Warburton, x 


Againſt his Siſters Alice and Hefter ; and his Brother 
Dr. John Warburton, and Matthew, Henry, and Mary his Wife. 


Alice and Heſter Warburton, Appellants, Y 


| in the Firſt Appeal. 
Peter Warburton, Reſpondent, — —— ) ft Appe 


The ſaid Peter N. arburton, Eſq; Appellant, ? 
The ſaid Alice and Heſter Warburton, and 


Dr. John Warburton their Younger Bro- > in the Second Appeal. ; 
ther, Matthew, Henry, and Mary his 


Wife, Reſpondents, ———— — 


o 


1ſt. That They being Defendants in Chancery, at the 


N Suit of Peter, and Executrixes, were denied their 
The Complaints in the Appeal of =" Coſts of Suit. 


and Heſter, are, ———————— | 24. That they are Decreed to Diſtribute and Pay to 


the faid Peter a Double Share of the Surplus of their 
Father Robert Warburton's Perſonal Eſtate. 


1ſt. That he was denied his Coſts of Suit. 


EFT OY 2aly. That 238 J. 115. 64. (Remainder of the Bro- 
The Complaints in the Appeal of Peter, are, < ther Thomas's Portion,) together with 84 J. 2 5. 


Intereſt thereof, is Decreed to be raiſed out of the 


Iruſt-Eſtate, although he Died Inteſtate in the Life 
of his Father. 


The General 
State of the 
Demands 

Both Sides. 


HE IR Father, Robert Warburton, Eſq; Son and Heir of Peter Marburton (ſometime one of the 
Judges of the Common Pleas) being ſeiſed of Fee-ſimple Lands of 275 l. per Annum, Leaſe-hold 
Lands of 140 J. per Annum, all lying in Cheſhire ;, and of Fee- ſimple Lands in Worceſterſhire, (ſince 
ſold, by virtue of the Decree in this Cauſe, for 2000 l.) 

By Leaſe and Conveys all his ſaid Eſtate to the Defendant Thomas Hand, (and another who did not act,) and their 

Releaſe, dared Heirs, to the Uſe (after his Death) of themſelves for Ninety nine Years, with a Power of Revocation ; 
14th, 15th of Remainder to his Eldeſt Son the Appellant Peter for his Life, with Power, when ſeiſed of the Free- 

Novemb. 1890. hold in Poſſeſſion, to make a Jointure to any Wife, not exceeding 2001. per Annum, Remainder to his Firſt 

And by Will, and all other Sons in Taile; like Remainder to his Second Son Thomas (ſince dead without Iſſue) and his 

— — of Sons in Taile; Remainder to his Third Son John Warburton ( now Doctor of Phyſick ) for his Life, and to 

„1891. his firſt and all other Sons in Taile Male; Remainder to the Appellants Alice and Heſter, and the Heirs of 

their Bodies; Remainder to his own Right Heirs, which is the Appellant Peter. 

The Truſts of the Term for Ninety nine Years, are, out of Rents and Profits, toraiſe 1100 4. in the firſt 

place for the Portion of the Reſpondent Alice; 1000 l. in the next place for the Portion of the Reſpondent 

Heſter ; 3ool. in the next place for the Portion of Thoma,; and 700 l. in the next place for the Portion 

of Defendant Dr. John Warburton, with Intereſt at 6 J. per Cem. till Payment: And by the Will he alſo 

appoints 4001. to be raiſed by the Truſtces, and paid to his Executrixes z and gives the Reſpondent Alice 

ſeveral Houſhold-Goods by name, and alſo all ſuch Summ and Summs of Money, Bonds and Perſonal Eſtate 

whatſoever ſhe then had in her hands and poſſeſſion, or that were any ways due unto her from any Perſon or 

Perſons whomſoever, to and for the ſole and only Uſe and Benefit of the ſaid Alice: And by his Settlement 

gives Appellant Peter but 4o1. per Annum for Maintenance, till all the Truſts are diſcharged : And by his Will 

gives him an Old Horſe, which was ſold for 02/. 15s. 00d. and makes Alice and Heſter Executrixes, 

and gives them the Reſidue and Surplus of his Perſonal Eſtate, and appoints them to diſpoſe of the ſame 

(as alſo the ſaid 400 l. that was to be raiſed out of the Truſt Eſtate) to the Uſe of themſelves, their Bro- 

E>> thers and Siſter, or to ſuch of them and in ſuch Proportions as they ſhall judge moſt fit and convenient, 
according to the Need and Neceſſities of their ſaid Brothers and Siſter reſpectively. 

14. Apr. 166. The Father died at Hefferſton Grange, his Houſe in Cheſhire. 


Abel The Appellant Perer filed his Bill againſt the Reſpondents Alice and Heſter, and againſt Dr. John War- 
__ burton, and Hand the Truſtee, and Mr. Henry, and his Wife, who was another Daughter; thereby 
Praying, 


; 1/t. That 


ieee 


. 
1. That the ſaid Portions might be raiſed by ſale of a competent part of the Eſtate, for the Truſt 


_ of Ninety nine Years ; and that the whole Burthen might not lie upon his Eſtate for 
ife. 


2dly. That the ſaid Peter being under the greateſt Need and Neceſſity, might hgve a reaſonable Share 


of the Perſonal Eſtate, and of the ſaid 400 5 — 
3dly. That all the Deeds and Evidences of the R and preſet ved. . 
4/kly. That the Plaintiff might have 400 L paid him out of the Perſonal Effate, a 
Appoiotmem and 
tracted in endeavouring to get Matches by his Father's Order. - 
5thly. For a Diſcovery of the Particulars and Values of the Perſonal Eſtate, and alſo of ſuch Parts 
thereof as the ſaid Aae and Heſter claimed by Gift to their own Liſe. * 12278 


tenance. 5 "on 3 | 
The ſaid Alice and Heſter, by their Anſwer and Defence, conteſted all theſe Demands. | 


Firſt Hearing, The Cauſe came to be Heard before the Lord Chancellour Somers, who made no Final Decree, but " TY 


9. July, 1697. rected that the Particulars and Values of the Perſonal Eſt-te, and the Claims of all Parties, and ſeveral 
other Matters to be Stated to the Court for the better Determination of the Matters in Queſtion ; but or- 
dered the Defendants to bring all the Deeds and Writings before the Maſter. 

Firſt Report, The Maſter made his Report thereupon. | J 


11. Fan. 1698. Second Hearing before the Lord Chancellour Somers, who then ſettled ſeveral Matters; But the values 


Second Hear- Of the Real and Perſonal Eſtate being then not finally ſettled, but ſeveral Matters relating thereunto being 
ing, 26. May, referred back to the Maſter : The main Points touching the Sale of the Truſt Eſtate, and whether the 
1699. Plaintiff Peter ſhould have any part of the Perſonal Eſtate, were reſerved till the Final Account ſhould 
be taken: But then Ordered the 3ol. Arrears of Maintenance to be paid; And Ordered ſeveral things to 
be brought into the Perſonal Eſtate, which Alice and Heſter claimed to be given to them; And alfo, Thar 
100 l. and Intereſt, for four. Years, which the Father promiſed to pay, towards his Son Peter*s proper 
Debts, to be paid out of the Father's Perſonal Eſtate. | | 
_—_— The Maſter made his Second Report. | | 
14. Tet 1955 Upon Hearing before the now Lord Keeper of the ſpecial Matters referred, and alſo Examinations 
Third Hearing both ſid es to the Laſt Report; His Lordſhip Declared, That conſ dering the Plaintiff Peter is Heir of the 
17. O 0b. * Family, and was Bred up to the Law, and looking upon him as a Perſon neceſſitous, he ought to have a 
ITO double Share of the Surplus of the Perſonal Eſtate, and of the 400 J. which was to be raiſed out of the 
F Fruſt Eſtate, and Decreed the fame accordingly, and the Maſter to ſettle the ſame and carry on the Ac- 
count of the Perſonal Eſtate. 
And alſo Decreed the Truſtees to ſell the Truſt Term of 99 Years of and in ſo much of the Truſt 
_ as would pay the Portions unpaid and the 400/. And the Maſter to allow a Purchaſer 
that. 8 | LEW 
The Defendants Petitioned for a Re-hearing, both as to the Sale, and Diſtribution of the Perſonal 


ate, 
Rehearing, the Upon which Rehearing, His Lordſhip continued in the ſame Opinien, and gave the Defendants no 
13.May, 1701, Relief, ſave only, That a proportionable part of the Leaſe-hold Eſtate within the Truſt ſhould be Sold, 


as well as of the Free- hold Eſtate. 


11. Peb. 17co. 


Nite, That Petition and Re-hearing delayed the Sale; And a Purchaſer having agreed to give 2000 l. for the 


Worceſterſhire Eſtate, the Defendants Alice, Heſter, and Dr. John, by Motions, References, and Petitions, 
delayed the Compleating of that Sale for a Year and half, viz, from October 1700. till about Laay-day 
1702. And then at laſt they ſubmitred to join in that Sale, whereby _ were fully paid their 
Portions : | 8 

. Note, So that all that remained to be raiſed out of the Truſt Eſtate was, 238/. 11s. 6 d. due for Thomas's 
Portion and Intereſt thereof, and the 400 l. to be raiſed out of the Land, (both which Summs are by the 
Second Decree thrown into, and make about half of the Perſonal Eſtate of the Father,) and alſo the Coſts 
of Thomas Hand the Truſtee; towards Diſcharge whereof, the Plaintiff had procured a Purchaſer for 
other part of the Truſt Eſtate, at the Price of 700 J. But after ſeveral Motions, Petitions, and Exceptions, 
whereby the Defendants greatly delayed the Plaintiff Peter. 

16. Ful, 17502, It appearing that upon the Final Account of the Perſonal Eftate, That the Plaintiff's Double Share 
being two ſixth parts of what remained in the Hands of the ſaid Executrixes Alice and Heſter, amounted 
to 1441. 17s. 7d. which they were Ordered to pay to the faid Peter before the Firſt Seal after 
Mic haelmas laſt; And it is further Ordered, That the reſidue of the Perſonal Eſtate being about 1500 l. 
due by Bond and otherwiſe, be divided according to the Decree in Sixths, of which the Plaintiff Peter 
to have T wo Shares, | 

And as to the Real Eftate, the Account hereof being finally cloſed, upon which it appeared, That there 
reſted 41 1. in the Hands of the Truſtee Hand; And that about goo l. Rents then remained in the Hands 
of the Tenants of the Cheſhire Eſtate, ſubject to Tenants Deduction, and all further Arrears growing due 
tince, and alſo 56 J. and upwards (which now appears to be 1051. in the Hands of the Worceſterſhire 
Receiver, his Lordſhip Declared, That there ought to be no further Sale made; but that the 700 J. yet 
unrais'd, ſhould be ſatisfied out of the ſaid Arrears, (if ſufficient) or elſe out of the future Rents; And that 
Hand do get in the ſaid Arrears, and thereof pay the ſaid 5001. and his own Coſts, and the Overplus (if 
any) tothe Plaintiff Peter. | 

And further Ordered, That the ſaid Truſtees do ſurrender the Truſt Term of Ninety nine Years 
to the Plaintiff Peter; And that he be let into the Poſſeſſion of the Eſtate, and receive the Rents due 
at Aichaelmas then next, (and now paſt.) | 
And as for the Executrixes Coſts then prayed, his Lordſhip thought not fit to make any Order therein. 


Ogo, And the Defendants the Executrixes pretending they wanted a little further Time to raiſe and pay the 
wa * ſaid 1441. 175. 74. (being the Plaintiff Peter's Share of what they had in their hands of the Perſonal 


170 . 


Eſtate) a Month s farther time was granted them. 
9 The Plaintiff Peter, and the Defendants Heſter and Alice, (Each of them Petitioning for Coſts of this 
2 '> Suit) his Lordſhip Declared, That neither of the ſaid Parties ought to have their Coſts, and diſmiſſed 
f both their Petitions. | 
7. November, „ The Executrixes deſired further Time to pay the ſaid 1444. 175. 7d. And it is Order'd that the ſaid 
1702, Executrixes ſhall have a Month's time from thence, to pay the ſame (upon their Entring their Appearances 
| upon 


ding to h Father's - | 
ſe, towards diſcharging Debts which the Ptaintiff fl owes and con- 


.. | a. . 
9 


6+hly. That the Plaintiff” might be paid the Summ of 30 L. Arrear at his Father's Death, for his Main- 


wWw' 
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- 


"41 


(3) 


upon Attachments, which they did do.) And it is further Order d, hy Conſent, That the ſaid Executs; 
do pay the Plaintiff Peter his Double Share of what hatli been — ſince the Maſter's — — 
the Per ſonal Eſtate, to be aſcertain d by the Defendant Feſfers Ost. Ute 
But 4 ſeems — ſaid Alice and Heſter 9 thoſe further times for Payment of the faid 1441. 175. 74 
not with a rea} Intention to pay the fame; but to keep themſelves from beivg Commit yiment, 
„ ; "> | Do nl 1s ; ov Jo mon 2 
And ſo likewiſe the Truſtee Hand (who has all along been their great Friend, and a v tial Truſtee 
all along acting in their Intereſt) has obtain d an Order to ſuſpend his Delivering up Pollaion to the — 
Peter, and letting him into the Receipt of the Michachmes Rents, till it appears whether the Money in his 
and the Arrears in the Tenants Hands are ſufficient to anſwer bis Coſts, as well as the 700 J. unrai ſed. And 
though he was long preſs'd to have his Bill of Coſts brought in to be Taxed, he delayed it till the laſt Term; 


when further to oppreſs the ſaid Peter, he brought in a Bill of Coſts, amounting to above 400 J. although, 


Ability of the 
other Chil- 
dren. 


NeseſTities of 


Peter. 


in truth, he never was at any Coſts ; but the Doctor and his Siſters bore all the Charge, except 40 1. that 
he paid out of the Money received by him out of the Truſt Eſtate. So that they are Hedging in their Coſts 
that way, if they fail of Succeſs in their Appeal. Fon Dit as B 80 

1. As to the Matter of Goſts, whether the ſaid Perer ſhall have his Coſts, againſt che ſaid Abee, and 
Heſter, and Dr. John, or ſhall pay Coſts to the ſaid Abee and Heſter > 5 N in FR) 

Peter humbly inſiſts, he is well intitled to his Coſts of this Suit. | l 

1, He had juſt Cauſe of Suit, and has prevailed in all the Six Demands in his Bill, which are before par- 
ticularly mention'd ; ſave only (in Part) as to the payment of his own Debts, which was for the Reaſon 
herein after mention'd. N vo EL 5170 0 9571 

And it is natural Juſtice, That the Coſts ſhould follow the Right which is relieved : And in the Exubeyuar: 
Court, it is the Courſe of that Court for the Plaintiff in all Caſes to have his Coſts, where he has a Decree, 
without any particular Order for them. 

2aly, Here has been an Obſtinate Unnatural Defence for Six Years by the Defendants, in oppoſing a Sale 
to raiſe the Truſt Money, (which is now acquieſced in,” and not Appealed againſt) and in allother Matters 
of the Canſe : Whereas, if they had fairly ſubmitted themſelves, by Anſwer to the Judgment of the Court, 
the Cauſe might have been determined by Bill and Anſwer in two Terms, and for litthe Expence. And this 
was not for their Indemnity, but to ſupport themſelves in their own Unjuſt Advantages which they had got 
from the Father, to the Diünheriſon of the Heir: And they have been now fencing above Two Years after 
the Lord-Keeper had determined the Right againſt them. 

3ly. The Plaintiff Peter has all theſe Six Years had nothing but his bare 40 l. a Year to maintain himſelf 
and carry on this Suit: And the Defendants have had the Rents of the whole Eſtate to defend the suit; 
= _ Heſter, and Dr. ohn, and Mr. Hand (their Truſtee) have had but one Sollicitor for them 
all jointl y , | | IDW A | 

4ly. If the Defendants had immediately on Filing the Bill, ſubmitted to the Raiſing of the Portions by a 
Sale, which at laſt they have ſubmitted to, it would have ſav'd the Plaintiff Perer at leaſt 783 l. 13 s. which 
has been paid out of Peter's Rents, for Intereſt of the Portions incurred in that time: And 800 l of the 
Principal Money which has been likewiſe paid out of the Rents; And alſo the Remaining 700 J. which is 


now to be further paid nut of his Rents in the Tenants Hands; So that by this delay in not ſelling ſooner, 
the Plaintiff ſuffers at leaſt 2283 J. 13s. And the Defendants (who tor the ſake of their titates in Re- 


mainder if Peter dies unmarryed, have occaſion'd this delay) have ſaved the ſelling of 1500 Pounds worth 
of the Eſtate. 

5h. The Plaintiff could not raiſe the Portions by Marriage, becauſe he could make no Jointure till the Truſt 
Term for Ninety nine Years determined, which could not be till the Mony paid, and Six Years delay by 
thoſe in Remainder to keep him from Marriage, makes their Remainders the more valuable. 


6ly. All that the Plaintiff Peter has gained by. this Expenſive Suit, is only a Double Share of the Perſonal 


Eſtate, which (or the greateſt part) now is to be paid him out of his own Rents that lie in the Tenants 
Hands, and does not amount to above 600 J. in the whole. 

And his own Charges in this Suit are near 400 J. for which he ſtands Engaged to his Sollicitor and others 
And to pay the Defendants Coſts for all their Vexation will fink him, for if the Executrixes have Coſts, 
they muſt be againſt his Perſon, (they can't be out of the Eſtate,) ſo that he muſt Starve, having but 4o l. 

Annum, whenas they have all good Portions which they have conſtantly had full Intereſt for, beſides the 
Remainder of his own Debts of about 400 l. which remain unpaid 3 And will Encourage them to keep him 
in Chancery Six Years longer, if they muſt be rewarded with Coſts for the Vexation paſt and to come. 

As to the Plaintiff Peter's having a Double Share of the Perſonal Eſtate, there is great Juſtice in it, be- 
cauſe He has the moſt Need and Neceſſities, and Difficulties upon him of all the Children. 

And the Lord Chancellour Somers directed the matter of the Perſonal Eſtate, to be firſt Enquired into 
and Stated. 

Whereby it appears, That Alice has 1100 J. Portion; And under the general Words of the Will, of all 
Money, Debts, and all other things given to her, is allowed 400 (. more at Intereſt given her ſome Years 
before the Father's Death, 50 l in Gold, 5o/. in Silver, and other things worth near 2010. Heſter has 
10001. Portion, and ſeveral things allowed her as given: And Dr. John has 7001. s Profeſſion in 
Phyſick, and all Charges of his Education and Degree; And all Three of them have had heir Intereſt of 
6 J. per Cent, punctually paid them by the Truſtee, and ſometimes before it was due. 

On the Contrary, Peter the Eldeſt Son and Heir was to have but 40 J. per Annum till all the Truſts are 
diſcharged ; And that but ill paid, ſeldom without an Order of Court for it, and has not had a Farthing 
ſince Lady-day laſt, and is in debt near 400 l. for his Charges of this Suit; Was placed at Lincolns. Inn, 
where he 1s now a Bencher, and had but 601 per Amnum Allowance from his Father in his Life-time; And 
was made to give his Father Bond to repay it, and to repay him the Money, which bought him half a 
Chamber at Lincolns-/nn, Though it is true, ſome Years after, and a little before he died, the Father (with 
great difficulty) was prevailed with to cancel! thoſe Bonds ; was preſſed by his Father for teveral 
Years to get a Wife with 4000 J. And all that he would ſettle was but 150 J. per Annum, which was the 
only Occaſion of his Debts of 400 l. and is ſo proved: And the Father ſome Months before his Death was 
made ſo ſenſible of it by Mr, Cholmondeley of Vale- Royal (who is a Witneſs in this Cauſe) and others, that 
he promiſed to pay 400 l. to diſcharge thoſe Debts, and called in Money to return to London for that pur- 


pole, but dyed before it was returned; And thereupon Alice and Heſter refuſed to pay it; And the Lord 


Chancellour Somers conceiving it to be but a good purpoſe and Intention of the Father, and not a Right 


recoverable by the Plaintiff, did not relieve him, ſave as to 1001. and Intereſt thereof beforeſaid * 
ears 


(4) 


Years only, for which there was a plain Letter under his Father's Hand; and ſo ſevere were the Vounger 
Brother and Siſters, that there being 30 l. of the Allowance behind at the Father's Death in April .1 6.96. they 
would not pay that, till the Cauſe in Chancery Heard, and an Order for it: And (after all) Peter is but 
Tenant for Life, and cannot make a Iointure exceeding 200 l. per Amum. 5 21 
c Moreover, the Defendants Alice and Heſter have created great Expence, in being backward and dilatory 
” in diſcovering the Particulars and Values of the Perſonal Eſtate, and alſo the Particulars of what was given 
them ; and particularly claimed, as part of the Perſonal Eſtate, the Judge's Picture, not worth Twenty 
Shilling, and put the Plaintiff to prove it given by an Aunt, as an Heir-Loom. They claimed and pull'd 
down the Grates in the Chimneys, and a great Cooler, and other Brewing Veſſels and Copper which were 
fir d, and put the Plaintiff to prove they belonged to the Free-hold: And theſe mighty Points were ſtated 
eſpecially for the Lord Somers's Opinion, and by him Decreed to Plaintiff, as alſo the 30 J. Arrear of his 
Maintenance at his Father's Death, | L341, bigt S803 12201414 
obe. The ſaid Alice and Heſter, by their Anſwer, inſiſt poſitively, That they have an Arbitrary Power to 
diſpoſe of the Perſonal Eſtate as they pleaſe, and that the Chancery ought not to interpoſe, and that the 
Plaintiff Peter was not intended and ſhould not have any part. 226 | 1 it ru, 367 
Au. hat unnatural, unjuſt and ill Uſe of their Diſcretionary Power, and thereby defeating the true Inten- 
tion of the Teſtator (which was, That the moſt Neceſſitous ought to be regarded) gave the Chancery a juſt 
— — to inter poſe and correct the ill Conſcience of an Executor, as they have done in ſuch like and other 
TS. | T Jt eq , - : 
hut, Note, The ſaid Alice and Heſter are barred from Appealing in this Point, by their own Conſent, in 
the Order of the th of November, 1702. whereby they ask further Time to pay the 144 J. 175.74. and 
Conſent to pay Peters Proportion of what they have further receiv'd. 1 err 1 0 1 
* | 3. As to the Point, Whether the 238 J. Remain'der of Thomas's Portion ought to be rais'd ; + 
Hor, It is conceiv d, it ought to ſink into the Eſtate : | ri v | 
. Becauſe it was created by the Father in a Voluntary Family. Settlement, with Power of Revocation: And 
the Son dying a Batchelour and Inteſtate about three Years before his Father, the Chancery will never raiſe a 
Child's Portion out of a Truſt upon Land, when there is no occaſion for it; eſpecially here, when the Fa- 
ther, as next of Kin, was intituled to it (by Right of Adminiſtration) if it ſtill ſubſiſted: And he never ap- 
prehended he had any Right to it, becauſe he never took Adminiſtration, nor ſaid or did any thing whereby 
it might appear that he claimed it: And he had a Power to reyoke it; and doubtleſs had he not conceiv?d it 
lapſed, would have done ſo. And it is very odd, that his whole Eſtate ſhould owe him this Suram of Money, 
which he intended only for a Child, and not for himſelf. 71 5 FR 


Wherefore the ſaid Pt TER WARBURTON humbly prays Relief on his Appeal, to 
be as to the ſaid 238 Pounds, and Intereſt, That it may not be Raiſed, and that he 
may have his Coſts of this Suit: he 

And that the Appeal of the ſaid Alice and Heſter may be Diſmiſſed with Coſts. 
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